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[Abstract]

Consideration of Protection Principle of Case Law for
Prospect Benefit

Choi, Chang—Ryeol
(Prof. Univ. Dongguk, Seoul)

Prospect benefit is an interest in life the owner of a land or a building can
enjoy aesthetic satisfaction or mental satisfaction by taking view of surrounding
landscape without his or her view not being interrupted due to construction of
a nearby building. In that the infringement of prospect benefit enjoys actual
benefit by an accidental circumstance that there is no obstacle on the land
between the prospect object and the building infringed, it has something in
common with the infringement of right to enjoy sunshine. Concerning right to
enjoy sunshine, our Supreme Court's precedent recognizes its nature of right, but
in case of infringement of prospect benefit, it becomes an object of protection
in law, but it is somewhat strict tendency that this is recognized as a right.

And Supreme Court's precedent does not distinguish the infringement of
prospect benefit and that of landscape benefit. However prospect benefit has the
nature of individual and property benefit, while landscape benefit is an
infringement to social and public interest, so there should be a difference in
judicial remedy in case of infringement on landscape benefit should make a
difference. That is to day, landscape benefit is an interest in life to maintain a
healthy and pleasant life, so if the infringement is accepted, then a follow-up
claim for damages based on a tort can be accepted. However in that landscape
benefit can not be seen as a right having a definite substance to be protected
as a right in private law, it looks difficult to accept a prior claim for suspension.
And Scenic Conservation Act as a special law to protect landscape benefit was
established and has been come into effect since 2007. According to this Act,
land owners can enter into a landscape agreement to conserve beautiful
landscape and support fund for that, and an action to conclude the landscape
agreement can be seen as a contract in private law. If the landscape entered into
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and made public through the deliberation of the landscape commission and
authorization of local government, it takes effect, which can be said to be a
legislation of self-government to regulate its internal side of a partial society.

The infringement of prospect benefit is indicated as two aspects a whole view
prospect benefit looking at a specific natural or artificial landscape, a sky
prospect benefit as a passive factor not to have a sense of pressure and a sense
of closing according to the infringement of sky ratio meaning the ratio of area
the sky is seen from the window area in a house. Prospect benefit is an interest
in life to maintain a healthy and pleasant life, so if the infringement is accepted,
a claim for damages based on a tort can be admitted afterwards. However, if
prospect benefit was infringed, but it can not be seen as having a substance
acceptable as a right in private law, so long as abuse of right is not recognized
under Article 2, the Civil Law, it looks difficult to accept a prior claim for
suspension. Provided however in case there is an infringement in sky prospect
benefit of prospect benefit, it can be said to exercise a prior claim for
suspension about the removal and prevention of the affected building as the
content of a proper action due to life nuisance of Article 217, the Civil Law
in order to maintain an essential life environment for a living worthy of human
dignity according to a sense of pressure and loss of a sense openness in the
same way as the infringement of right enjoy sunshine.
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